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STATEMENT OF THE CASE
A.

Nature of the Case
This is an unemployment benefits misconduct case.

Betty S. Harper

("Harper") appeals from the decision of the Idaho Industrial Commission
("'Commission") upholding after de novo review the determination of the Idaho
Department of Labor ("IDOL") finding her ineligible for unemployment benefits.
The Commission found Harper was discharged by her employer, Phed
Investments, Ltd. d/b/a Silverstone Inn and Suites ("Silverstone Inn"), for
employment-connected misconduct, including insubordination, and thus was not
entitled to benefits under the Idaho Employment Security Law, Idaho Code §§
72-1301 et seq. IDOL respectfully requests that this Court affirm the
Commission's decision.

B.

Course of the Proceedings
Harper applied with IDOL for unemployment benefits after she was

discharged on June 9, 2014, by Silverstone Inn. Tr., p.1111.6-8.
On July 22, 2014, IDOL mailed an eligibility determination denying
benefits. IDOL found Harper had been discharged for misconduct. R., Exhibit
pp.13-14.
Harper timely appealed by letter dated July 24, 2014, which was faxed to
IDOL the following day. R., Exhibit pp.15-16.
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A telephonic hearing on the appeal was held August 8, 2014, before an
Appeals Examiner of IDOL's Appeals Bureau.

Tr., p.4 1.18.

In a written

decision dated August 11, 2014, the Appeals Examiner reversed. R., pp.1-6.
Silverstone Inn filed an appeal to the Commission on August 22, 2014. R.,
p.8.
The Commission conducted a de nova review of the record and on
December 11, 2014, entered its decision reversing the Appeals Examiner. The
Commission found, as had IDOL, that Harper was discharged for misconduct by
her employer and thus ineligible for unemployment benefits. R., pp.13-22.
On January 2, 2015, Harper timely filed a notice of appeal to the Idaho
Supreme Court. R., pp.23-24.
C.

Statement of the Facts
Betty Harper was a long-time employee of Silverstone Inn and Suites, a

hotel located in Post Falls, Idaho. She had worked for the hotel off and on for
more than a decade as night auditor. Tr., p.25 11.10-14; p.36 11.8-9. During the
period of Harper's employment the hotel property changed ownership and
management a number of times. Tr., p.2611.11-14.
On or about February 1, 2013, Phed Investments Ltd. took over ownership
and management of the Silverstone Inn. Tr., p.25 11.15-18; p.34 11.6-9; p.36 11.910.

Katherine Hastings was its operations manager.

She testified at the

telephonic hearing before the Appeals Examiner along with Frederick Schoener.
Tr. pp. 7-24 and pp.25-35. Schoener had worked in various positions with the
BRIEF OF RESPONDENT
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hotel over the years and, with the new ownership, he became Harper's
supervisor. Tr., p.25 11.21-25; p.4811.17-19.
Harper's work performance deteriorated under the new management. In
May 2014 she received her first written warning.

Tr., p.46 11.11-21.

This

warning was issued when, on May 9, 2014, Harper disregarded the hotel's
checkout procedure and returned a departing guest's cash deposit without first
inspecting his room.

Tr., p.28 11.5-16.

Schoener explained the checkout

procedure was a "core requirement" of Harper's job:
The reason for the cash deposit is that the person working the desk
goes and checks the room to make sure that there was [sic] no
damages or anything stolen. Betty just returned the deposit and
the room was - was completely just destroyed and she never
checked it and this is - this is one of the core requirements of the
night auditor is to make sure that they check the rooms and this is
something that - it's a real basic thing."
Tr., p.28 11.5-13.

This guest also had smoked in his non-smoking room.

R.,

Exhibit p.9. Harper admitted she exercised "poor judgment" in not checking the
room. Tr., p.43 11.1-6.
Schoener was in a unique position to observe Harper's work after Phed
Investments, Ltd. purchased the Silverstone Inn, having worked with her
through prior changes of ownership:
Betty Harper's performance was steadily declining each month she
was working for us and I have known Betty from before, so I know
she's had better - or her work performance has been much, much
better, so I was always trying to tell her, hey, look, you know, let's
let's get back on track. I know you know this stuff. You have been
a night auditor for at least ten years that I'm aware of, you have
been through a lot of management changes and so have I, let's get
back on track and, you know, start doing the job right and we will
BRIEF OF RESPONDENT
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be good and it just seemed to steadily decline to the point where we
were scared to even have her work the audit at the end, because we
didn't know what was going to happen, whether or not our credit
cards were going to be settled, whether she would do the most
minimal of tasks that was required.
Tr., p.26 11.6-20.
The "audit" Schoener referred to involved settling credit card charges
through batch processing of the charges with the hotel's computer-based
reservation and credit card system.

Tr., p.20 11.21-25. The computer-based

system was implemented in February 2014. Tr., p.22 11.10-15. The system made
it smoother to check and settle the credit cards batches, a process that, with the

new system, took only 20 minutes to complete. Tr., p.27 11.8-16. Settling the
credit card batches was Harper's main responsibility as night auditor. Tr., p.10
11.12-14. Harper agreed the system "wasn't all that hard to do." Tr., p.41 1.11.
Nonetheless, on the nights Harper worked the credit card batches were not
getting done. Tr., p.10 L14. As a result, Schoener would receive calls from the
owner asking to explain why the night audits had not been completed. Tr., p.31
11.6-7.

Ultimately, Schoener was responsible for assuring the night auditor's

tasks were completed. Tr., p.3211.7-8.
Schoener was surprised by the decline in Harper's work performance
because she was a veteran night auditor and knew the job. Tr., p.27 11.6-7; p.34
11.6-9. During the first half of 2014 Schoener found himself repeatedly fixing
Harper's mistakes or performing tasks she should have completed:
[I]t got to the point where when she worked it was such a disarray
for the front desk the next morning of mistakes or problems that we
BRIEF OF RESPONDENT
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were correcting it and I personally was correcting these mistakes
probably to about noon after her shift each day. So, my day was
involved in correcting her mistakes. And this is in between May
9th and June 9th.
Tr., p.29 11. 8-14. When Schoener asked Harper why things weren't working the
way they used to with her, she had no answer. Tr., p.2811.17-21.
Harper's testimony about the new computer card system was inconsistent.
For example, at one point Harper said she didn't think she really got the new
procedures and processing down because the procedures kept changing.

Tr.,

p.49 11.9-15. Yet, she also testified the new credit card system wasn't hard, Tr.,
p.41, Lll, and that maybe once or twice in the beginning she was unable to
batch process the credit cards but after that there weren't any problems with the
system. Tr., p.42, 11.10-13. Harper agreed with Schoener that her performance
issues were not related to a lack of training. Tr., p.3411.2-6; p.4811.8-10.
The final time Harper failed to settle the credit cards, she blamed the
credit card processing system.

Harper testified she was unable to access the

system because the group password had been changed; she claimed she was not
informed of the new group password, which changed every 30 days. Tr., p.41
11.14-17. After failing three times to enter the correct password, she was locked
out. Harper's excuses did not pass muster because: she could have accessed the
credit card processing system via the internet and previously she had been able
to do so, Tr., p.21 11.2-19; she could have called a supervisor, a 24 hour support
line, or referenced the night auditor procedure manual, Tr., p.31 1.25 - p.32 1.4;
p.33 11.8-12; or she could have set up her own individual password so she would
BRIEF OF RESPONDENT
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not have had to rely upon the group password. Tr., p.1911.16-18. Harper was the
only employee who had problems with the credit card system. Tr., p.19 11.4-6.
Schoener testified "these were mistakes that should have never happened from a
seasoned night auditor." Tr., p.3111.16-17.
Hotel management counseled Harper hoping it would improve the quality
of her work, but she continued to fail to meet expectations. Schoener testified:
All these things happening that -- that I would fix after her shift
and when the next night auditor would work I wouldn't have a
problem and, then, when Betty would work I would have my
problems right after that and this is what I discussed with her time
and time again and she agreed with me and said that she doesn't
know what's going on, she's going to get better, she's going to try
harder, and it just never got anywhere.
Tr., p.30 11. 5-12.
I called her in also on a couple of times when it was just
overwhelming how -- how bad the mistakes were. I called Betty in
-- and it's not written in any written -- it was just, hey, Betty, can
you come on in, I have got something to go over with you. I think
that was two occasions between the two write ups and they were
just -- I was like, Betty what is going on here[?]
Tr., p.30 11. 18-24.
[Betty] would come in and I would ask her specifically what are
you missing, what do you need help with, and she would relate to
me that she's got it, that she doesn't know why she made the
mistakes.
Tr., p.34 ll.2-6.
Harper's work did not improve.

Tr., p.8 11.20-21.

Her hours at the

Silverstone Inn were reduced from full time to working only two days each week.
Tr., p.8 11.6-9; p.36 11. 19-23.
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During the month following the May 9, 2014, written warning, customers
complained about Harper sleeping on the job and not being at her desk. Tr., p.8
11.10-15. In response, Hastings viewed the hotel videotape of a couple of nights
Harper had worked and confirmed Harper was sleeping at her desk and
watching television in the breakfast area of the hotel for the majority of her
shift.

Tr., p.10 11.6-14. On the videotape for Friday, June 6, 2014, Hastings

observed Harper away from her station for three hours watching television. Tr.,
p.1111.6-17; p.1411.21-24. Harper also had family and friends visiting her during
work hours, Tr., p.10 11.9-10, and at times she failed to obtain deposits from
arriving guests, which was standard practice. Tr., p.30 11.3-5.
Harper countered with her own testimony. She said she didn't think the
hotel "had it on tape'' that she was sleeping; and that the incident purportedly
observed by a guest may have been when she was looking into a file cabinet
drawer. Tr., p.38 11.3-19. She denied sleeping on the job and said a guest never
came up to her and woke her up at her desk. Tr., p.37 1.24 - p.38 1.2. Harper
said if she was away from her desk, it would have been to perform her required
hourly security walks. Tr., p.39, 11. 12-20.
The second and final warning notice dated June 9, 2014, involved, among
other things, coffee beans. R., Exhibit p.10. The warning covered the period
from May 9, 2014 until June 9, 2014 and found violations for failing to perform
job duties after direction and counseling was given, sleeping and watching
television on the job, and insubordination for refusing to restock coffee as
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directed by her supervisor. Id.
The insubordination was the final straw. Tr., p.8 1.23.

This occurred

toward the end of Harper's shift. One of Harper's duties was to stock the kitchen
before the end of her shift. On this particular morning, the kitchen needed its
coffee beans restocked. Hastings directed Harper to get more coffee beans from
a private office within the hotel.

Tr., p.8 1.24 - p.9 1.2; p.10 11.1-3. Hastings

testified that Harper blatantly refused and told her, word for word: ''I do not do
that." Tr., p.811.21-22; p.10, 11.15-20. Harper refused to go into the office despite
the fact that it was very standard and all of the employees were permitted to go
into the office, if they had permission. Tr., p.9 11.2-4. Harper asserted that she
was uncomfortable going into the private office because everything she was
doing at work was being scrutinized. Tr., p.40 11.18-21. Hastings testified her
interactions with Harper were not uncomfortable, Tr., p.18 11.3-5, she was not
aware of any scrutiny, Tr., p.17 1.23 - p.18 1.2, and "[t]here would have been no
reason for [Harper] to be uncomfortable, as long as she had permission to [enter
the private office]." Tr., p.1311.18-25
The situation had so deteriorated that "the entire part of what [Harper]
needed to do was not getting done." Tr., p.21 11. 22-23. Harper was not able "to
get the basic part of the job done ... each night that she was working ... and it
just didn't get any better." Tr., p.8 11.16-21. With those failings and the final act
of insubordination, Hastings said "at that point we, you know, had to do the final
write up." Tr., p.8 11.21-23.
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ISSUES ON APPEAL

II.
Is the decision of the Commission finding Harper was discharged for
employee misconduct under the Employment Security Law supported by
substantial and competent evidence?

II.
Should this Court should decline to review, and/or dismiss, this appeal
where Harper failed to list and argue issues on appeal as required by I.A.R. 35,
and where she does nothing more than argue facts without any accompanying
legal argument?

III.
Should attorney fees be awarded on appeal under Idaho Code § 12-117
and I.A.R. 45 where Harper failed to provide legally sufficient argument and
authority in support of her appeal and essentially asks this Court to reweigh the
facts found by the Commission?
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ARGUMENT

I.
Substantial and Competent Evidence Supports the Commission's Finding
That Harper Was Discharged For Misconduct

A.

Standard of Review
This is an appeal from a decision of the Commission finding that Harper

was discharged for misconduct in connection with employment and thus
ineligible for unemployment benefits. Article V, § 9 of the Idaho Constitution

vests the Idaho Supreme Court with jurisdiction to hear appeals from the
Industrial Commission, and also expressly limits the scope of its appellate
jurisdiction: "the court shall be limited to questions of law." Accordingly, this
Court has recognized it is ''constitutionally compelled to defer to the Industrial
Commission's findings of fact where supported by substantial and competent
evidence."

Locker v. How Soel, Inc., 151 Idaho 696, 699, 263 P.3d 750 753

(2011), quoting Teffer v. Twin Falls School Dist. No. 411, 102 Idaho 439, 439, 631
P.2d 610, 610 (1981). "Because the Commission is the fact finder, its conclusions

on the credibility and weight of the evidence will not be disturbed unless they
are clearly erroneous." Locker, supra. See also Talbot v. Desert View Care Ctr.,
156 Idaho 517, 520, 328 P.3d 497, 500 (2014) (Commission findings upheld
unless "clearly erroneous, which means they are not supported by substantial
and competent evidence.").
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Substantial and competent evidence is "such relevant evidence that a
reasonable mind might accept as adequate to support a conclusion." Folks v.
Moscow School District No. 281, 129 Idaho 833, 836, 933 P.2d 642, 645 (1997).
Under this standard of review, all facts and inferences are to be viewed in the
light most favorable to the prevailing party before the Commission. Sadid v.
Idaho State University. 154 Idaho 88, 94, 294 P.3d 1100, 1106 (2013). The Court
will not reweigh the evidence, or consider whether it may have drawn a different
conclusion from the evidence had it been the finder of fact. Folks, supra.

B.

Commission's Findings and Conclusions
In reaching its conclusion that Harper was discharged

for

misconduct and thus ineligible for unemployment benefits, the Commission
conducted a de novo review of the evidence and made a number of factual
findings, which are found at R., Exhibit pp.19-20.

The Commission found

Silverstone Inn failed to prove Harper was sleeping on the job and watching
television.

Id.

As noted supra at p. 7, there was conflicting evidence in the

record on this contention. The Commission, however, found Claimant Betty
Harper's performance fell below Silverstone Inn's communicated expectations
when she failed to check a guest's room before refunding his deposit. R., Exhibit
pp.19-20. The Commission also found when Harper gave up on reconciling the
credit card receipts her behavior fell below her employer's expectation that she
would fulfill her core job duties. Id. Harper's excuses for not seeking help with

BRIEF OF RESPONDENT
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the credit card batches -- being uncomfortable with new management and feeling
under extreme scrutiny -- were found lacking. Id.
As for the coffee bean insubordination, the Commission found:
When Hastings directed Claimant to the office to retrieve the coffee
beans, Hastings issued Claimant a reasonable directive. Other
than Claimant's fear that she would be reprimanded for entering a
private office, nothing in this record explains why Claimant refused
to follow the instruction Hastings issued.
Claimant's general
anxiety did not render the directive so unreasonable that Claimant
could refuse it without consequence. Claimant's refusal to enter the
office to get the coffee beans so that she could finish one of her job
duties fell below a standard of behavior Employer was entitled to
expect.
R., Exhibit pp.20. And last, the Commission found:

The evidence in this record establishes that Claimant was capable
of performing her job duties to Employer's expectations and
resulted in her discharge. Therefore, Employer has demonstrated
that Claimant was discharged for employment-related misconduct.
Claimant is ineligible for unemployment benefits.

Id., pp.20-21.
C.

Legal Framework for Review of Employee Misconduct Cases

Personal eligibility conditions for unemployment benefits include, inter
alia, that ''[t]he claimant's unemployment is not due to the fact that he left his

employment voluntarily without good cause connected with his employment, or

that he was discharged for misconduct in connection with his emplovment." I.C.

§ 72-1366(5) (emphasis added); IDAPA 09.01.30.275.

This case involves a

discharge for misconduct in connection with employment.
Whether an employee's behavior constitutes misconduct m connection
with employment is a question of fact and reviewed on appeal for substantial
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Adams, supra, 150 Idaho at 413, 247 P.3d at 640.

and competent evidence.

Misconduct cases focus not on whether the employer had reasonable grounds for
discharge, but rather on whether the facts resulting in the discharge constitute
misconduct under Idaho Code§ 72-1366(5). Id.
The employer has the burden of proving an employee's discharge was for
misconduct in connection with employment. IDAPA 09.01.30.275.01. The Idaho
Department of Labor's administrative rules describe three separate, though
sometimes overlapping, sets of proof that may establish misconduct:

02.
Disqualifying Misconduct. Misconduct that disqualifies a
claimant for benefits must be connected with the claimant's
employment and involve one of the following:

a.

Disregard of Employer's Interest. A willful, intentional
disregard of the employer's interest.

b.
Violation of Reasonable Rules. A deliberate violation of
the employer's reasonable rules.

c.
Disregard of Standards of Behavior. If the alleged
misconduct involves a disregard of a standard of behavior
which the employer has a right to expect of his employees,
there is no requirement that the claimant's conduct be
willful, intentional, or deliberate. The claimant's subjective
state of mind is irrelevant. The test for misconduct in
"standard of behavior cases" is as follows:
i.
Whether the claimant's conduct fell below the
standard of behavior expected by the employer; and
ii.
Whether the employer's expectation
objectively reasonable in the particular case.
IDAPA 09.01.30.275.02.

was

This three-pronged approach is consistent with well-

established Idaho caselaw. E.g., Johns v. S. H. Kress & Co., 78 Idaho 544, 548,
307 P.2d 217, 219 (1957); Jenkins v. Ag i-Lines Co p., 11 Idaho 549, 602 P.2d 47
BRIEF OF RESPONDENT
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(1979); Folks, supra, 129 Idaho at 836-837, 933 P.2d at 645-646.

The

Commission must consider all three potential factual bases for misconduct -disregard of employer's interest, violation of reasonable rules, and disregard of
standards of behavior. Adams, supra, 150 Idaho at 413, 247 P.3d at 640.
D.

Substantial and Competent Evidence Supports the Commission's Finding
that Harper \¥as Discharged for Misconduct in Connection With Her
Employment
The Commission concluded Silverstone Inn had proven Harper was

discharged for misconduct under the "standards of behavior" prong, specifically:
Harper's "insubordination and failure to perform those job duties fell below
[Silverstone lnn]'s expectations . . . . "

R., Exhibit p.2L

This conclusion is

supported by the Commission's factual findings that Harper "refunded a deposit
without checking a room, failed to reconcile credit card receipts as part of her
audit duties, and refused to enter an office to retrieve the coffee beans necessary
to set up coffee." Id. at p.20.
The "standards of behavior" test involves two inquiries: (1) whether the
employee's conduct fell below a standard of behavior the employer had a right to
expect; and (2) whether the employer's expectations were objectively reasonable
under the circumstances. Folks, supra, 129 Idaho at 837, 933 P.2d at 646. As a
general rule, it need not be shown that an employee's disregard of a standard of
behavior was willful, intentional, or deliberate. Adams, supra, 150 P.2d at 413,
247 P.3d at 640. The first inquiry focuses on the employer's subjective
expectations, while the latter inquires as to whether those expectations are
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objectively reasonable.

Id. An expectation is objectively reasonable if it was

communicated to the employee, or if it "flows naturally'' from the employment
relationship. Id.
In the case at bar, relevant evidence supports the finding that Silverstone
Inn had a subjective expectation that Harper would perform the core
responsibilities of her position and obey Basting's order regarding the coffee
beans. Silverstone Inn repeatedly counseled Harper in an effort to get her to
perform her night auditor tasks such as the batch processing of credit cards,
obtaining guest deposits,

and returning deposits in a proper manner.

Silverstone Inn's counseling of Harper evidences its subjective expectation that
Harper would perform those tasks. Likewise, the first written warning given to
Harper is proof of Silverstone Inn's subjective expectation that Harper completed
on a daily basis the "core" or "basic" responsibilities of her position.

In sum,

relevant evidence supports the conclusion that Silverstone Inn had a subjective
expectation that Harper would do her job and the tasks outlined above.
Substantial and competent evidence also supports the finding that
Silverstone Inn's expectations were objectively reasonable. Again, an employer's
expectations are objectively reasonable if communicated to the employee.
Adams, supra, 150 P.2d at 413, 247 P.3d at 640. There is no dispute concerning
the fact that, as part of her basic job responsibilities, Harper was required to
obtain deposits from arriving guests, to check hotel rooms before returning guest
deposits, to perform the daily credit card processing, and to stock the kitchen for
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breakfast.

Harper does not dispute knowing these tasks were part of her job

responsibilities. Silverstone Inn's expectations that Harper would perform those
and other job responsibilities were communicated to Harper during disciplinary
warnings and counseling events, and written notes from Schoener, prior to her
discharge. Tr., p.281.2 - p.29 L 15.
Schoener testified about Harper failing to obtain deposits from arriving
guests, his having to correct these and other mistakes by Harper, and his
discussing with her those mistakes "time and time again."

He explained:

"[W]hen Betty [Harper] would work I would have my problems right after that
and this is what I discussed with her time and time again and she agreed with
me and said that she doesn't know what's going on, she's going to get better,
she's going to try harder, and it just never got anywhere." Tr., p.30, 11.7-12.
Harper also admitted it was "poor judgment" on her part when she
returned a guest's deposit without first checking his room. Tr., p.43 11.1-6. That
admission is an acknowledgment that Harper understood Silverstone Inn's
expectation that rooms would be checked before returning a deposit.
Harper conceded that Schoener had counseled her regarding the credit
card processing task.

Tr., p.43 11.10-15.

This was all basic stuff for a night

auditor and Harper told Schoener "she's got it, that she doesn't know why she
made the mistakes." Tr., p.34 11.2-6.
Further, Hastings communicated her expectation to Harper that the
kitchen would be stocked with coffee when she told Harper to get coffee beans
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from the office. Tr., p.8 ll.21-22; p.10, 11.15-20.
Because Silverstone Inn communicated to Harper its expectations relating
to the tasks basic to the position of night auditor, Silverstone Inn's expectation
that Harper would complete those tasks was objectively reasonable.
As explained by Adams, supra, even when there is no evidence that an
employer's expectation was communicated to its employee, the expectation
nonetheless may be found objectively reasonable if it is one that "flows
naturally" from the employment relationship:
An expectation flows naturally from the employment relationship
when the expectations are common among employees in general or
within a particular enterprise. Appeals Examiner of Idaho Dep't of
Labor v. J.R. Simplot Co., 131 Idaho 318, 322, 955 P.2d 1097, 1101
(1998). Such expectations are generally limited to fundamental
expectations and do not involve specific rules unless clearly
embodied in the job at issue. See, e.g., Pimley v. Best Values, Inc.,
132 Idaho 432, 435, 97 4 P .2d 78, 81 (1999) (holding that a retail
employer has a reasonable expectation flowing naturally from the
employment relationship that its employees will not make vulgar
comments about coworkers and supervisors in the presence of
customers and other coworkers); Bullard v. Sun Valley Aviation,
Inc., 128 Idaho 430, 434, 914 P.2d 564, 568 (1996) (finding that an
employer's expectation that an employee will comply with federal
rules and the employer's manual, which both required permission
prior to crossing a runway, flowed naturally from a line service
position at an airport). In other words, the relevant question is
whether the employee has breached "a standard of behavior that
would flow normally from an employment relationship or which
was communicated to [the employee] because of its uncommon
nature." Wulff v. Sun Vallev Co., 127 Idaho 71, 75, 896 P.2d 979,
983 (1995).
Adams, supra, 150 Idaho at 413-14, 247 P.3d at 640-41.
In Adams, the employee worked for a company that sold and serviced
water softening systems. Adams was discharged when during work hours he left
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twice to take care of personal business -- renewal of his driver's license at the
DMV.

In both instances he did not inform anyone at work of his absence.

Adams' second trip to the DMV resulted in a loss of more than three hours of
work. Adams did not return to work until the following day, whereupon he was
sacked. The Court held:
The Commission correctly concluded that the expectation
employees will work the hours they are scheduled to work is the
type of expectation that flows naturally from the employment
relationship. Expecting an employee to come to work, and stay at
work, during scheduled hours is a fundamental expectation shared
by employers in every field of work.
Adams, supra, 150 Idaho at 414, 247 P.3d at 641.
The evidence here showed that Harper was aware of, inter alia, her
responsibility to process the credit cards before the end of each shift, to get
deposits from employers, and to not refund those deposits until the guest room
had been checked.

The evidence further showed these tasks were "basic" or

"core" tasks of the night auditor position.
Making sure the kitchen was stocked for breakfast also was a "basic" or
"core" duty of the night auditor position. Harper testified as much. Tr., p.39,
11.21-25. She admitted stocking the kitchen included stocking the coffee. Tr.,
p.40 L1. Harper knew this was her responsibility. Harper testified she always
made sure coffee was stocked, except for the one time when there were no coffee
beans and she refused Hastings' directive to retrieve them from the private
office. Tr., p.40 11.2-5.
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Employee performance of job responsibilities that are "core" or ''basic" to
their position is similar to the requirement that employees work when they are
scheduled to work: they are fundamental expectations of employers. As such,
there is no requirement that they be expressly communicated to the employee
because, being fundamental, they are implicit expectations that "flow naturally"
from the employment relationship.
Because Harper failed to perform tasks that flowed naturally from her
position, Silverstone Inn's expectation that Harper would do her job and perform
those tasks was objectively reasonable, notwithstanding any communication of
that expectation.
The Commission also found Harper's refusal to retrieve the coffee beans
after being directed to do so by her supervisor was an act of insubordination.
This Court in Folks, supra, observed that insubordination "is merely one way by
which an employer can prove misconduct as a disregard of the standards of
behavior which the employer has a right to expect." Folks, supra, 129 Idaho at
645, 933 P.2d at 836. The Court also noted that insubordination cases "focus
more closely [on] ... whether the employee's insubordination was such that it
fell below a standard [that] the employer had a right to expect."

Id.

Thus,

Harper's refusal to stock the kitchen with coffee was misconduct for two reasons:
one, as discussed above, it was a disregard of her responsibility to perform the
basic duties of the night auditor position; and, two, that refusal was
insubordination, another form of "standards of behavior" misconduct.
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In Locker, supra, this Court reviewed a finding by the Commission that
an employee's failure to obtain a medical release as requested by her employer
was insubordination. The facts showed that the employee made a single halfhearted attempt to get a release and then, without explanation, did nothing
more. The Court, after emphasizing it was "constitutionally constrained" from
finding its own facts as employee urged on appeal, held:

We are unable to conclude, as a matter of law, that an employee has
not willfully and deliberately disregarded the employer's order
when the employee has both failed to comply with her employer's
order and also failed to communicate any justification for her lack
of compliance.
Locker, supra, 151 Idaho at 700, 263 P.3d at 754.
It is undisputed that Harper disregarded Hastings' order. When Harper
noticed the coffee beans needed to be stocked, she called Hastings and was told
to get coffee beans from the office. Harper admitted she refused to comply with
her supervisor's directive to get the coffee beans from the office. Tr., p.40 11. 1323. Hastings testified that Harper gave no explanation except, word for word, "I
do not do that." Tr., p.10 11.15-20. Although Harper's testimony contradicted
that of Hastings -- she claim to have told Hastings that she was uncomfortable
going into the office because of all the scrutiny of her actions, Tr., p.40 11.18-21 -·
Hastings' testimony must be accepted on appeal because the facts and inferences

on appeal from the Commission are to be viewed in the light most favorable to
the prevailing party before the Commission. Sadid, supra, 154 Idaho at 94, 294
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P.3d at 1106.

The Commission also found Harper's explanation for her

insubordination wanting. R., Exhibit p.20.
As in Locker, supra, here Harper willfully and deliberately disregarded
Hastings' order to get more coffee beans from the office when Harper both failed
to comply with Hastings' order and also failed to communicate a reasonable
justification for her lack of compliance. Hastings' direction to Harper to get the
coffee beans from the office was a reasonable order. Hastings explained that
going into the office for supplies "is something that's very standard, all of our
employees do that, as long as they have permission." Tr., p.7 11.1-4. This order
was one that Hastings was authorized to give and was entitled to have obeyed.
See Folks, supra, 129 Idaho at 836, 933 P.2d at 645. Substantial and competent
evidence supports the Commission's finding that Harper's refusal to enter the
office to complete her kitchen stocking duties was insubordination and
misconduct under Idaho Code§ 72-1366(5).
Three other matters need to be addressed. First, in some cases an issue
arises as to whether misconduct is "in connection with employment" under Idaho
Code § 72-1366(5). E.g., Stark v. Assisted Living Concepts, Inc., 152 Idaho 506,
272 P.2d 478 (2012). This is not such a case. Neither IDOL, Silverstone Inn nor
Hastings have claimed the misconduct here was not connected to Harper's
employment.
Second, caselaw makes clear that an employer's otherwise objectively
reasonable expectation may nonetheless be unreasonable if specific facts relating
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to the employment demonstrate that a course of conduct in the workplace exists
that is contrary to what otherwise would be a reasonable expectation. Adams,

supra. In the case at bar, there is no evidence of a course of conduct where an
employee was allowed to fail to perform his or her job, or to disregard a direct
order from a supervisor.
Last, an employee's poor performance, standing alone, does not constitute
employment-related misconduct. IDAPA 09.01.30.275.03 explains:

03. Inability to Perform or Ordinary Negligence. Mere
inefficiency, unsatisfactory conduct, failure of good performance as
the result of inability or incapacity, inadvertencies, isolated
instances of ordinary negligence, or good faith errors in judgment or
discretion are not considered misconduct connected with
employment.
There is no claim in this case by Harper or Silverstone Inn that Harper was
unable to perform her job.
The Commission made this factual finding: "The evidence in this record
establishes that Claimant was capable of performing her job duties to
Employer's expectations." R., Exhibit pp.20-21. And this finding: "Nothing in
the record explains Claimant's behavior other than Claimant's discomfort with
[Schoener] and Hastings as managers." R., Exhibit p.20.
Substantial and competent evidence supports these findings. Harper had
been performing the duties of night auditor for more than ten years. Tr., p.25
11.10-14; p.36 11.8-9. Nothing had changed regarding her duties. Tr., p.26 11.1013. Harper admitted her failings were not a training issue. Tr., p.34 11.2-6; p.48
11.8-10.
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E.

Conclusion
It is for the Commission to determine the credibility and weight to be

given to the testimony admitted. Adams, supra, 150 Idaho at 412, 247 P.3d at
639. Substantial and competent evidence supports the Commission's finding of
misconduct. Even if there may be conflicting evidence in the record as to one or
more of the Commission's findings, relevant evidence supports the conclusions it
reached. The Commission's decision should be affirmed.

II.
This Court Should Decline To Review, and/or Dismiss, this Appeal Because
Harper Failed to Identifv Any Issues in her Brief and Does Nothing More than
Argue Facts Without Any Accompanying Legal Argument
It is hornbook law that pro se litigants are held to the same standards and

rules as parties who are represented by counsel. Huff v. Singleton, 143 Idaho
498, 148 P.2d 1244 (2006) ("This Court adheres to the rule that persons acting

prose are held to the same standard and rules as those represented by parties.").
This Court in Huff refused to review 7 of 8 issues raised by the claimant in an
unemployment benefits case. The Court reasoned and held:
Huff presents eight issues on appeal. Seven of these issues fail to
set forth legal arguments and are not supported by legal authority
or propositions of law. Rather, these issues merely attempt to
attack the credibility of Singleton or refute testimony presented by
Singleton at the telephonic hearing. This Court will not reweigh the
evidence or consider the credibility of witnesses. Because these
issues are not supported by legal argument or authority, and are
mere attempts to attack the credibility of Singleton, they will not be
considered by this Court. Huff presents only one appealable issue whether Singleton discharged him during their telephone
conversation on January 5.
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Huff v. Singleton, 143 Idaho 498, 500, 148 P.3d 1244, 1246 (2006) (Citation
omitted).
Harper failed to list any issues in the pleading she submitted as a brief.
Rule 35(a)(4) of the Idaho Appellate Rules required Harper to include in her
brief "[a] list of the issues presented on appeal .... " Harper failed to list any
issues and, like the claimant in Huff, her brief is devoted to attacking the
motives of her employer and re-hashing facts already in the record. The legal
authority in her brief is merely a restatement of the general legal principles
cited by the Commission. Her brief does nothing to connect the legal principles
she restates to the facts of this case. For example, her brief describes the Court's
framework for review of misconduct cases under the "standards of behavior"
prong, but she does not connect her statement of law to a legal argument. This
is the argument in her brief:
The analysis continues with standards of behavior. The employer
must show by a preponderance of the evidence that it
communicated its expectations to the claimant or that its
expectations "flowed normally" from the employment relationship.
[The] [f]irst prong of this test speaks only to what the employer
subjectively expected from the employee, while the second prong
considers whether the employer's expectations are reasonable.
Management's position was to scrutinize Claimants [sic] behavior,
performance with intention [sic], not to have a normal flow
relationship."
"[Appellant's] Order Re Appellant's Brief," [unnumbered] p.5. The underlined
portion of this quotation is not legal argument.

It is a statement of Harper's

belief as to the motives of her employer. Harper's brief asserts that "[t]here were
no rules here or policies that an employee or Claimant deliberately violated." Id.
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However, the Commission's finding of misconduct was based on the "disregard of
standards of behavior" basis, not the "violation of rules" basis.

It is respectfully submitted that this Court should decline to review,
and/or dismiss, this appeal.

III.
Costs and Attorney Fees Should Be Awarded to IDOL Under LC. § 12-117 and
I.AR 41 Because Harper's Appeal Has No Reasonable Basis in Law or Fact
Harper is held to the same standard as are parties represented by
counsel. Huff v. Singleton, supra. The 2012 amendments to Idaho Code § 12117(1) leave little doubt but that, if certain findings are made, attorney fees shall
be awarded in appeals from decisions of the Commission. See 2012 Idaho Sess.
Laws ch.149, p.419 (amending language of I.C. § 12-117 to enlarge its scope to
include "any proceeding" and to direct an award of attorney fees to the prevailing
party by, inter alia, the court "hearing the proceeding, including on appeal."
Section 12-117 provides that the court "shall award the prevailing party
reasonable attorney's fees . . . if it finds that the nonprevailing party acted
without a reasonable basis in law or fact."

(Emphasis added.)

See also Rule

Steel Tanks, Inc. v. Idaho Dept. of Labor, 115 Idaho 812, 819, 317 P.2d 709, 716
(2013) (awarding attorney fees to IDOL in employer's appeal regarding transfer
of experience rating account)
Harper has advanced no legal arguments or authorities in support of her
appeal. As in Locker, supra, she simply asks this Court to find its own facts and
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reach a conclusion different from that of the Commission. This the Court cannot
do. E.g., Idaho Const. Art. V, § 9. Because this appeal was brought frivolously,
and without a reasonable foundation in both law and fact, it is respectfully
requested that reasonable attorney fees and costs be awarded pursuant to I. C. §
12-117(1) and I.A.R. 41.
CONCLUSION
Substantial and competent evidence supports the factual findings of the
Commission. Harper has failed to list any issues or present any legal argument
on appeal. Although Harper undoubtedly is not satisfied with the decision of the
Commission, her appeal was brought frivolously and without a reasonable
foundation in law or fact.

It is respectfully requested that this Court either

affirm the Commission or decline to review, and/or dismiss, the appeal.
award of attorney fees to IDOL also is requested along with costs on appeal.
Respectfully submitted,

DOUG WERTH
Deputy Attorney General
Idaho Department of Labor
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